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Memorandum 81-28
Subject: Study L-603 - Probate Code (Holographic Wills)

A recent article analyzes the California law relating to holographic
wills, compares the pertinent provision of the Uniform Probate Code, and
recommends either that the holographic will be abolished entirely or
that the UPC provision be enacted to make holographic wills more useful.
See Bird, Sleight of Handwriting: The Holographic Will in California,

32 Hast. L.J. 605 (1981). A copy of this article is attached to this

memorandum as Exhibit 1.
The California statute on holographic wills (Probate Code Section
53) provides:

Probate Code § 53. Holographic will

53. A holographic will is one that is entirely written,
dated and signed by the hand of the testator himself. It is
subject to no other form, and need not be witnessed. No
address, date or other matter written, printed or stamped upon
the document, which is not incorporated in the provisions
which are in the handwriting of the decedent, shall be consid-
ered as any part of the will,

The early California cases tended to take a strict approach to the
requirement that a holographic will be "entirely written, dated and
signed" by the testator, invalidating wills where the day and month were
in the testator's hand but the year was preprinted, where the will was
written on letterhead statiomery, and where dispositive provisions of
the will were handwritten on a printed will form. Later cases have
relaxed some of the rules, but have engaged in "tortured logic and
purely semantic distinctions." Bird, supra at 633.

The UPC provision (Section 2-503) would validate many holographic
wills which are invalid under present California law. The UPC section

and Comment provide:

UPC § 2-503. Holographic will

2-503. A will which does not comply with Section 2-502
[attested wills] is valid as a holographic will, whether or
not witnessed, if the signature and the material provisions
are in the handwriting of the testator.



UPC COMMENT

This section enables a testator to write his own will im
his handwriting. There need be no witnesses. The only
requirement is that the signature and the material provisions
of the will be in the testator's handwriting (rather than
requiring, as some existing statutes do, that the will be
"entirely™ in the testator’'s handwriting) a holograph may be
valid even though immaterial parts such as date or introductory
wording be printed or stamped. A valid holograph might even
be executed on some printed will forms if the printeéd portion
could be eliminated and the handwritten portion could evidence
the testator's will., For persons unable to obtain legal
agsistance, the holographic will may be adequate.

By requiring only the "material provisions™ of a holographic will
to be in the testator's handwriting and thus permitting nonessential
printed matter to be disregarded, the UPC represents a codification of
the "surplusage theory" in its most liberal form. Bird, supra at 629.
The weight of scholarly opinion seems to favor getting rid of the hyper-
technical California rules and replacing them with something along the
lines of the UPC. Professor Perry Evans (the draftsman of the 1931
Probate Code) has urged that Section 53 "be liberalized so as to ignore
any word or phrase not in the handwriting of the decedent which makes no
difference in the meaning of the will . . . ."

Probate Code of California, 19 Calif. L. Rev. 602, 609 {1931). Professor

Evans, Comments on the

Russell Niles (one of the Commission's consultants on probate law) has
said, "[I]f a holographic will is permitted, the statutes should not
contain traps that a reasonable layperson would not anticipate.” Niles,

Probate Reform im California, 31 Hast, L.J, 185, 212 (1979). Professor

Susan French (also a consultant to the Commission on probate law) has
said that whether the UPC provision that only the "material provisions"
of a holographic will must be in the testator's handwriting "will prove
adequate may itself not be so certain, but it surely promises for some-
thing better than what has been the California experience." French &

Fletcher, A Comparison of the Uniform Probate Code and California Law

With Respect to the Law of Wills, in Comparative Probate Law Studies 341

(1976). Professor Jesse Dukeminier (one of the Commission's consultant's
on probate law) has written to the Commission that the California statute

should be repealed and replaced by the UPC provision.



Professor Bird suggests that serious consideration be given to
whether holographic wills should be abolished entirely, for the following
reasons:

(1) Holographic wills engender litigation.

{(2) By not requiring the ritual of an attested will, the holographic
will may fall to impress the seriousness of the transactiom upon the
tegtator,

(3) By not requiring witnesses, the holographic will does not
sufficiently protect the testator from duress or undue influence,

(4) Holographic wills are more susceptible to forgery than witnessed
wills.

See Bird, supra at 608-10, 631-33.

However, the staff is persuaded by the argument that the holographic
will should be preserved because it dates from Roman days, serves the
policy of favoring testacy over intestacy, and permits self-help, particu-
larly for persons of modest means. See Bird, supra at 606, 631-32.
Twenty—four American jurisdictions now recognize holographic wills,
although two of them limit the use of holographic wills to members of
the armed forces, Id. at 607 n.10.

In its 1973 critique of the Uniform Probate Code, the State Bar
appeared to have no problem with revising California law as the UPC
would do to require only that the "material provisions™ of a holographic
will be in the testator’'s handwriting. See State Bar of California, The
Uniform Probate Code: Analysis and Critique 44 (1973). The State Bar
did object, however, to the UPC's elimination of the requirement that a
holographic will be dated, "since it is often difficult to determine
when a holographic will was executed and whether it predates or postdates
other wills." Id. This criticism has been made by other commentators
as well. See Bird, supra at 630 n.129. Although a formal, attested
will need not be dated, the date of execution may be proved by testimony
of the witnesses (State Bar of California, supra); since a holographic
will is not witnessed, such testimony would be unavailable to prove the
date of execution.

The Joint Editorial Board for the UPC has responded to this criticism

as follows:



The date of a will is frequently important, and no one would
dispute that it is advisable for a will to be dated. But, it
is another thing to advocate that statutory law should invali-
date a holographic will merely because it is undated. . . .

UPC 2-503 does not make the date of a will irrelevant, nor
prevent the denial of probate where lack of a date causes

fatal indefiniteness regarding the relationmship of a holographic
statement to another will,

Joint Editorial Board for the Uniform Probate Code, Response of the
Joint Editorial Board 11 (1974).

Professor John Langbein has urged that a modified date requirement
be retained for holographic wills, saying that "[t]he main reason for
requiring dating is to establish the sequence of instruments if the
testator leaves mltiple conflicting wills." Langbein, Substantial

Compliance With the Wills Act, 88 Harv. L., Rev. 489, 512 (1975). He

points to the German solution to this problem as affording a useful
compromise. The German statute provides that if a holographic will
"Joes not contain a statement as to the time of its execution and if
such failure results in doubts as to the validity of the instrument, the
testament is to be held invalid unless the time of its execution can be
established by extrinsic evidence.”" Id. Professor Langbein concludes
by saying:

The German statute shows that useful formal requirements such

as dating need not be eliminated if the proponents are permitted
to validate a defective instrument by proving that the defect

is functionally harmless. The UPC has confused the formality
with the formalism, and needlessly sacrificed the former for
failure to remedy the latter.

Id.

The staff is of the view that the UPC provision would be improved
by incorporating Professor Langbein's suggestion. The staff therefore
recommends that Section 53 of the California Probate Code be replaced by
the UPC provision with the addition of a second sentence to incorporate

Professor Langbein’s suggestion:

A will which does not comply with the requirements for an
attested will is valid as a holographic will, whether or not
witnessed, if the signature and the material provisions are in
the handwriting of the testator. If such a will does not
contain a statement as to the time of its execution and if
such failure results in doubts as to the validity of the



instrument, it is Invalid unless the time of its execution can
be established by other evidence.

Although such legislation would not eliminate litigation, it would
probably reduce it, and would validate many holographic wills which
would be invalidated under present California law on purely technical

grounds. See Bird, supra at 630, 633.

Respectfully submitted,

Robert J. Murphy III
Staff Counsel
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Exhibit 1

Sleizght of Handwriting: The
Holographic Will in California

By Gai. Boreman Birp*

The holographic will is the simplest testamentary form.’ Its
chief virtue is convenience: without involving lawyers or witnesses,
the testator can simply put pen to paper, and then rest easy, as-
sured that his or her final wishes will be given effect. Or will they?
Unknown to the testator, an apparently inconsequential factor,
such as the choice of stetionery, may have a decisive elfect on the
validity of a testamentary disposition. If the testator has the fore-
sight or luck to sclect a perfectly plain piece of paper, and not
bother with stamps and seals, he wili likely be successful; but
should letterhead be selected, the testator's chances diminish; and
the teststor who chooses a preprinted form, enscroiled “Last Will
and Testament” at the top, in script not his own, will doubtlessly
die intestate. Conversely, tesiators who write casual letters to a
friend, or who nonchalantly scribble changes on the face of a for-
mally attested will, may discover (from bevond the grave) that
they have executed a valid holographic will or codietl.

This Article examines the definitional requirement that a ho-
lographic will be entirely written by the hand of the testator, and
the extent to which the presence of nonhandwritten matter will
invalidate the will. Theories of validation and invalidation fre-

* pssistant Professor of Law, University of California, Hastings College of the Law.
B.A., 1957, University of California, Berkeley; J.I)., 1874, University of California, Hastings
College of the Law. '

1. The word “holograph” is derived from the Greek oxos [whalel ypag Ctv {written);
the variant spelling “clograph” is scen in the older cases. The term “holographic’’ may be
used Joasely to describe any will that happens to he handwritten. In this Article, however,
the term will be used only in its technical sense to describe a distinet type of will that is
given validity because of ity handwritten character, Sep 2 W. Bowe & D. Parker, PAGE ON
Wits § 20.1-.2, at 281 (3d ed. 156Q) [hereinatcer cited as Bowe & Parker]. It could be
argued thet the nuncupative or oral wiil is technaologicaily simpler than the halographic.
merely because no writing is required; however, the farmer requires the presence of wit-
nesses, which may be regarded as a camplicaiing factar.

{605]
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guently used by the courts, including intent, surplusage, integra-
t'sn, and incorporation bv reference, are examined critically. The
scope of the Article is Hinited primarily to California law. Analysis
of existing case law is followed by a discussion of pessible alterna-
tives to the California rule. The Article concludes that the Califor-
nia rule is based on tortured logic and purely semantic distine-
tions, and that the legislature should abolish the holographic form
entirely or substitute Uniform Probate Code section 2-503.

Origins of the Holograph

The ore remote origing of the holographic will are obscure;
however, scholars are sure that it is a fairly ancient legal device,
with its roots in civil rather than common law. The holographic
testament was recognized under certain circumstances in Roman
law;? by the seventh century, the Visigoths had developed a form
substaniially idengical to the mocern version.® Thereafter, the ho-
lograph dropped out of use for several centuries, reappearing in the
cu-tomary law of France.* It found its way into the Code Napo-
feon,* and thence to the New World, where it initially surfaced in
Louisiana® and Virginia.”

The holographic will never achieved distinction at common
law. Although ecclesiastical and common law originally permitted

2. Parker, History of the Holograph Testament in the Civil Law, 3 Jur. 1, 1-5 (1943),
See generatly W. Burpick, Tue FRINCIPLES OF RoMan Law axp THER RELaTION TO MoDERN
Law 532.90 §1938): F. MacxELDEY, HANDBOOK 0OF THE Roman Law §§ B89-T01, at 514-20
(Dropsie trans. and ed. 1883}

1t is reported that under ancient Roman law, the testement of a soldier written in
bloody letlers on & shield or in the dust of the bastiefield with a sword was valid as a mili-
tary testament. Comment. An Anaivsis of the History ard Present Status of American
Wills Statutes, 28 Omio &1, L.J. 233, 294 n.11 (1967).

3. Visigoth law required that the document be entirely written, dated and signed by
the testator. The handwriting and signature had 1o be authenticated after the testator’s
death. Parker, History of the Holograph Testament in the Ciel Low, 3 Jur. 1, 8 & n.35
(1943).

4. Parker, History of the Holograph Testament in the Civil Law, 3 Jur 1, 13-15
{1943). Professor Parker sugeests thst the hologrephic will ie not derived directly from Ro-
man or Visigoth taw, but rather “re-originaied customarily amoeng th:: people and was, a3 a
recognized custom, written into the compitations of customary law.' Id. at 15 {emphasia
cmiitted). See alse Comment, Holographic Wills and Their Dating, 28 Yare LJ. 72, 72
{1918).

5. C. Civ. art. 970 {1973-1974) (France}.

6. La. Crv. Cope art. 103 {I1803) {current version at La. Crv. CopE ANM, art. 1588 (West
1952)}.

7. 1 Rev. Cone ch. 104, § I {1519} {current versicn at Va. Cobe § 64.1-49 (1850}).
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wills of both realty and personalty by an unwitnessed writing, the
enactment of the Statute of Frauds in 1676 effectively limited
unattested wiils to beguests of personalty.® The Wills Act of Victo-
ria, passed in 1837, extended the attestation requirements to wills
of personalty. No exemption was provided for wills entirely in the
handwriting of the deceased.’

Today the holographic will is exclusively a creature of statute.
In the absence of express statutory validation, the fact that a will
is entirely in the testator’s handwriting is of no special significance.
A substantial minority of American jurisdictions, however, have
statutes permitting holographic wills.*® The drafters of the Model
Probate Code saw fit to recoznize the holographic will,'’ and the
Uniform Probate Code specifically authorizes the form."

The California statute on holographic wills, enacted initially in
1872, is derived directly from the Code Civil.** The California
statute provides:

A holographic will is one that is entirely written, dated and signed

by the hand of the testator himself, It is stubject 1o no other form,

and need not be witnezsed. No address, date or other matier

written, printed or stamped upon the document, which is not in-
corporated in the provisicns which are in the handwriting of the
decedent, shall be considered as any part of the will.**

£ Sistute of Frauds, 29 Car. 2, ¢ 3 {1676). See gererally 2 F. PoLrock & F.
MamrLann, Tae HisTory oF Exclisn Law 314-56 (2d ed. 1893).

9. 7Will 4 & 1 Vicl., c. 26 {1837), The Reports of the Resl Property Commissions and
Ecclesiastical Commissioners indicate that the helographic form was considercd and re-
jected. The Commissioners determined that no document needs the protection afforded by
gtiestation as much as a will, and concluded that the opinions of handwriting experts were
not en effective substitute for the testimony of persoos actually present at the exceution of
the will. Comrment, An Analysis of the History and Prescnt Status of American Wills
Statutes, 25 Owe St L.J. 253, 304-05 (12467).

10. The legislatures of Alasks, Arizona. Arkansss, California. Ideho, Kentucky, Loui-
siang, Maine, Missicssippi, Mentana, Nevada, North Carciina. North Dakota, (xlaboma,
Puerto Rico, South Dakota, Tennessee, Texas, Utah, Virginia, West Virginia, and Wyoming
have enacted such statutes. Mew York and Marvland permit holezraphic wiils only for mem-
bers of the armed forces. P, Cavtanan, How To Make a ¥iLL, How To Uss TrRusTs 36 (4th
ed. 1978); Rees, American Wills Statutes: [, 45 VA L. BRev. 613, 634-36 (1860).

11. L. SimEs & P. Bavse, Mode! Probate Code, § 48, in PROBLEMS 1N PROBATE Law 82
(1945).

12. Unrrors Proeate Cope § 2-502.

13, Article 970 of the Code Civil provides that *[&) holographie testament shall not he
valid if it is not written entirely, dated end signed by the hand of the testator. It &s subject
to no other form.” (Authoer's trans.j.

14. CaL. Pros. Cone § 53 {(Weat 12561 The final sentence was sdded in 1931, Bs a
codification of existing California cese law. See Fstate of Bower, 11 Cal. 2d 180, 157-88, 78
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The Heolographic Rationale

The holographie will does not differ intrinsically from the for-
mally attested will. Whichever form is employed, the testator must
act with the requisite testamentary intent and have testamentary
capacity.’® Like the formal will, the holographic will is revocable,
ambulatory, and operates to transfer property on death.’® The fun-
damental difference between the two types of wills lies in the for-
malities required for execution: the formally attested wiil must be
signed or acknowledged by the testator in the presence of at least
two competent witnesses.!” The function of the attestation require-
ment is basically threefold: ritual, protective, and evidentiary.'*
The prerequisite that the document be witnessed serves to impress
the seriousness of the transaction upon the testator, and tends to
preclude the possibility that he or she was acting in a casual fash-
ion, without testamentary intent. The presence of witnesses may
also protect the testator from duress or undue influence. At the
subsequent probate proceedings, the witnesses to the will can in-
form the court of the facts and circumstances of the will's execu-
tion, including the crucial fact that the instrument was indeed
signed by the testator. Probate is essentially a postmortem proce-
dure: the testator is dead and unable to testify.”® The requirement
of attestation “provides a ready source for what the testator said
and did, whether he had the requisite testamentary capacity and
intent, and whether the will offered for probate is the same will the
testator executed and the witnesses signed.”®

Pad 1012, 1016 (1938). See also Evens, Comments on the Probate Code of California, 19
Cavtr. L. Rev. 602, 603-10 (1931

15. Fstate of French, 225 Cal. App. 24 9, 36 Cal. Rptr. %8 (1964).

16. 2 Bowe & Parerm, supra note 1, § 20.3, at 282-84.

17. See, eg., CaL. Pros. Cope § 50 (West 1556).

15 Guliiver & Tiison. Ciassificction of Gratuitous Transfers, 51 Yax LJ. 1, 5.13
(1941}, See also Lapghein, Subsransial Complignee With The Wills Act, 83 Harv. L. Rev.
489, 497.98 (1975) [hereinafter cited as Langbein].

19. A few jurisdictions have developed an antemortem probate procedure in order to
minimize will contests. Testameniary capacity, freedom from undue influence, and due axe-
cution are established durning the testator's lifetime by an action for declaratory judgment
brought by the testator. Once such e juagment is entered, the will cannct be contested in a
postmortem proceeding. For a discussion of this relatively new concept, see Alexander &
Pearson, Alternative Models of Ante-Mortem FProfate and Procedural Due Process Limita-
ticns on Succession, 78 Mich. L. Rev. 89 {1979 Cavers, Ante Mortem Probate: An Essay
in Freventive Law., 1 U. CuL L. Rev. 440 (1834); Langbein, Liting Probate: The Conserva-
torship Modet, 77 Mica. L. Rev. 63 {1978).

20. Comment, An Analysis of the History and Present Stotus of American Wills
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Exemption of the holographic will from the attestation re-
guirement is most frequently justified on the grounds that re-
quiring the will to be entirely in the decedent’s handwriting is an
effective substitute for the evidentiary function performed by
witnesses:

From time immemorial, letters and words have been written
with the hand by means of pen and ink or pencil of some descrip-
tion, and it has besn a well-known fact that each individual who
writes in this manner acquires a style of forming, placing, and
spacing the letters and words which is peculiar to himself and
which, in most cases, renders his writing easily distinguishable
from that of others by those familiar with it or by experts in chi-
rography who mabe a study of the subject and whe are afforded
an opporiunity of comparing a disputed specimen with those ad-
mitted to be genuine. The provision that a will should be valid if
entirely “written, dated, and signed by the hand of the testator,”
is the ancient rule on the subject. There can be no deubt that it
owes its origin to the fact that a successil counterfeit of an-
other's handwriting is exceedingly difficult, and that, therefore,
the requirement that it should be in the testator’s handwriling
would afiord protection &zainst a forgery of this character.®

The drafters of the original California statute averred rather
cryptically that the holegrephic will “obviates many dithiculties
and annoysnces, [and] may not, and indeed, it is confidently
claimed in those countries where olographic wiils are recognized,
does- not give rise to as many sltempts at fraudulent will making
and disposition of property es where it does not exist; simply be-
cause the testator’s intentions are unknown.”*?

The holozraphic form has been criticized. Even if the will is
proved to be entircly in the testator’s handwriting, there is no
gusarantee that it was not achieved by means of fraud or duress.”

Statutes, 28 Onro St. L.J. 293, 304 (1967

21. Estate of Dreyfus, 175 Cal. 417, 41%, 165 P, 941, 941 (1517).

92 " Car. Crv. Cops § 1277 (1872) (current version ot Car. Pros. Copg § 53 {West
1956)). See also Estate of Zeile, 5 Coffey 292, 203-94 (1510). Other rationales given for the
recognition of the holographic will include the fact that “[a] dying person who wishes to
dispose of his praparty, may find it impossible to resort to a notary and witnesses in order to
meke it in suthentic form. Moreover, to refuse to & sick person the faculty of making &
testament in the olographic form is to encourage all these interested in seeing that he does
not make any dispasitions, to prevent him from deing so illegally, as it were. Finally, it is
advisable to allow testators the necessary time to exsmine iheir testements well, 1~ read and
re-read them at teisure, and to modify o reform them when they deem it proper to do so.”
Avirey & Rau, Daorr Cev. Francats, 3 Civ. L. Trens, 133 n.1 {C. Lazarus trans, 19595,

23, “A bolegraphic will is obtsinsbic by compulsion as casily as & ransom note.” Gul-
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Moreover, the absence of ritual enables informal writings to be of-
fered for probate, giving rise to serious questions concerning the
maker’s intent and the purpose, nature, and meaning of the docu-
ment.* Finally, the lack of an attestation requirement makes holo-
graphic wills mere susceptible of forgery than formal wills: “Most
bogus wilis are holographic.”®®

In a more general sense, the policy underlying the recognition
of holographic wills is probably derived from the atavistic desire to
give etfect to the last wishes of & decedent, however informally ex-
pressed.’® Thus, despite the attendant dangers, the sole require-
ment for a valid holographic will in California is that it be entirely
written, dated and sizned by the hand of the testator.?” The re-
mainder of this Article will focus on the application and interpre-
tation of this requirement by the California courts.

“Entively Written, Dated and Signed”

The requirement that the will be entirely written by the hand
of the testator presents two problems: What is meant by “written”
and the definition of “entirely.” The first issue has presented few
special diificulties. The term “written” is interpreted strictly to
mean handwritten, precluding the use of typewriters or “any sort
of printing by the use of type, whether on a printing press or
placed at the end of a rod manipulated by keys.””*® The language of
the statute indicates that a will made in the handwriting of an-
other, even at the express direction of the testator, will not qual-
ify.*® The rationale underiying the strict interpretation of the writ-
ing requirement is that it is the testator’s handwriting which

Liver & Tileon, Classification Of Gratuitous Transfers, 51 Yare LJ. 1, 14 {1941),

24. 2 Bowg & PARKER, sugre note 1, § 20.2-.3, at 282-33.

25. Harris, Genuine or Forged?, 32 Cas, St, B.J. 638, 660 (1957}, Harris reports that
one “lavorite trick™ of forgers is “to take a signed {iy leaf from a book and write a will above
the signature." fd.

26. "The human desite of men for a time clothed with judicial power to comply with
the wishes of those wha have gone to Hamlet's ‘undiscovered country from whaose bourn no
traveller returns . . . ."” Estate of McNamara, 113 Cal. App. 2d 744, 747, 260 P.2d 132, 184
(1853

27. Cai. Pros. Core § £3 (West 1956).

28. Estinte of Dreyius, 175 Cal. 417, 419, 165 P. 941, 8942 {1917). In Drevfus, the fact
that the testator personally tvped his will was held not w validate the will under the ho-
lographic will statute. The case has been criticized on the ground that the Civil Code defines
“writing' to mmclude printing and typewriting. See 5 Cacte. L. Rev. 503 (1917).

29, Sez Estate of McNamara, 119 Cal. App. 2d 744, 260 P.2d 182 (1953
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provides the hallmark of authenticity.® The second issue, however,
involving the meaning of the word “entirely,” has given rise to
much litigation over the years, resulting in “a large and ugly case
law."#

The requirement that the will be written, dated and signed
entirely by the hand of the testator raises two interrelated ques-
tions: (1) What portions of the will must be in the testator’s hand-
writing for the will to achieve validity, and (2) To what extent will
the presence of nonhandwritten matter destroy an otherwise valid
holograph? A literal reading of the statute might lead one to reply
simply “all and any.” The response of California courts to these
questions, however, has been less than simple or even consistent
over the vears. The next section of this Article will attempt to de-
scribe that response. For purposes of description, the cases have
been grouped into the following categories: signature cases, date
cases, letterhead cases, printed form cases, and interlineation
cases,

Signature Cases

Probate Code section 53 directs that a holographic will be “en-
tirely written, dated and signed by the hend of the testator.”** In
the 19¢h century this requirement was recast by the courts to man-
date that the instrument be entirely written, entirely dated and
entirely signed by the testator.®® The “entirely signed” require-
ment has never posed a serious problem. Cases invelving this re-
quirement generally have turned on whether the decedent’s name
was written as an “executing signature.”* No reported California
case hes dealt with the problem of a stamp or seal used in lisu of a
handwritten signature, but by analogy to the date cases,* such a

30. JId. at 748, 260 P.2d at 184-85.

31. Langbein, supro note 18, at 519,

32, Car. Pron, Cope § 53 (West 1256},

33, Estate of Billings, 64 Cal. 427, 1 P. 701 (1884); Estate of Hazelwood, 249 Cal. App.
23 263, 265, 57 Cal. Rptr. 312, 334 (1967).

34. The statulory requirement that attested wills be signed by the testator “at the end
thereof” has never been held applicable to holographic wills. The “signature”™ in a ho-
lographic will may appear at any place on the document, provided that “the testator wrote
his natne there with the intention of suthenticating or executing the instrument as hig witl.”
Estate of Blach, 39 Cal. 2d 570, 572-73, 24a P.2d 21, 22 {1952). Moreover, the signature need
not be complete; the use of inilials has been held to constitute an effective signing of the
will. Eatate of Morris, 265 Cal. App. 2d 638, 640, 74 Cal. Rptr. 32, 33 {1969).

35. See text accompanying notes 41-50 infra.
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“signature” would surely render the will invalid.®®

Date Cases

A holographic will must be entirely dated by the hand of the
testator. Although abbreviations of words or figures are accept-
able,*” the date must be a complete date, specifying month, day,
and year.*® Moreover, the date must appear on the face of the in-
strument; it cannot be supplied by extrinsic evidence.’® However,
the date need not be correct.*®

The interpretation of “entirely dated by the hand of the testa-
tor” has changed over the years. In Estate of Billings,** the date,
“April 1st, 1850,” was complete and appeared on the face of the
will. The testator, however, had the misfortune to use a piece of
office stationery upon which the year “13580” was already printed.
He simply filled in “April 1st” and proceeded to write and sign his
will. The California Supreme Court rather summarily invalidated
the will on the grounds that the whole date was not written by the
deccdent. Emphasizing that the entire date must be in the testa-
tor’'s handwriting, the court did not discuss the other possible
grounds for invalidity, namaly, that the mere presence of the print-
ing destroyed the holographic nature of the document.*®

36. Whether a holographic will could be effectively signed by a mark i3 open to doubt;
it is clear that a mark is generally an effective signature, but Civil Code § 14 requires that
the testator's name be written near the mark, “by a person who writes his own name as a
witness.” CaL. Crv. CooE § 14 (West 1954), See generally Estate of Mangeri, 35 Cal. App. 3d
76, 127 Cal. Rptr. 438 (1976). Arguably the matter written by the witness would invalidate
the holograph. because the instrument is no longer entirely in the testator’s hand.

37. See Estate of Vance, 174 Cal 122, 162 P, 103 (1215); Estate of Lakemeyer, 135
Cal. 28, 66 P. 951 (1901); Estate of Mcody, 118 Cal. App. 24 300, 257 P.2d 709 (1953).

35. See Estate of Hazelwood, 249 Cal. App. 2d 263, 57 Cal. Rptr. 232 {1567); Fstate of
Schiffreann, 16 Cal. App. 2d 630, 61 P.2d 231 (1938); Estate of Maguire, 14 Cal. App. 2d 383,
53 .2d 209 (15936). But see Estate of Rudoiph, 112 Cal. App. 3d 8, 169 Cal. Rptr. 126
(1323) (date “Monday 26, 1978 held sufficient an the ratigraie that the coust could take
jadicial notice that in the year 1378 “caly once did the 26th day of a month occur on &
Monday: in June™.

23, Fstate of Wunderle, 30 Cal, 2d 274, 181 P.2d 874 (1847); Estale of Fritz, 102 Cal.
App. 2d 385, 227 P.2d 539 (1951).

20, See Estate of Fay, 145 Cal. 82, 78 P. 340 {1904}; Estate of Wilkinzon, 113 Cal. App.
B45, 795 P. 1037 (1931} For a genere] discussion of this problem, see Schmulowitz, The
Execution of Wills in California, 5 Cawte. L. Rev. 377, 391-94 (1917).

41, 64 Cal. 427, 1 P. 701 (1884).

42, Jd. A slight fectual varistion was presented in Estate of Plumel, 151 Cal. 77, 20 P
197 ¢1907). The will in Plumel was entirely writien, dated and signed by the hand of the
decedent, with the exception of the fipures “ 193" printed in the date January 12, 1504 Tha
will itself was adjudged invalid under Biltings. The testator, however, had inscribed a codicil
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The latter issue, concerning the effect of the mere presence of
printed matter, was squarely confronted by the court in Estate of
Francis.®* There the first two figures of the year “1818” were
printed. The balance of the date and of the will was in the dece-
dent’s hand. The court conceded that if the date had conlained the
lest two figures only, it would have met the statutory requirement.
The printed figures, however, although unnecessary to the sufli-
ciency of the date, were nonetheless & part of it; hence it was held
that the will was not entirely in the testator’s handwriting and was
therefore invalid.**

As a result of these decisions, the early California rule with
respect to the date requirement was hardline: not only must all
essential components of the date be in the testator’s handwriting,
but even unnecessary printed figures would destroy the holo-
graphic character of the document. The courts emphasized that
strict compliznce with the statutory requirements was imperative.

The hard line began to waver several years later with Estate of
Whitney,'s and in Estate of Durlewanger® the court performed &
volte-face. The Whitney will contained two different dates—aone
partially printed at the top and one entirely handwritten towards
the end of the document. The court suggested that the first date
was probably not intended by the decedent as the daie of the In-
strument and ruled that its mere presence did not destroy the ho-
lographic nature of the document.*” Durlewanger involved only
‘one date, and it was identical in format to the date in Francis; the
first two figures of the year were printed, and the balance was in
the decedent’s handwriting. The Durlewenger court stated that
“[s]ubstantial compliance with the statute, and not absolute preci-
sion is all that is required,”*® and upheld the will on the theory

on the reverse side of the will; the codicil mat the statutory requirements, being entirely
written, deted and sipned by the decedent. The will, although invalid, was given effect by
application of the doctrine of incorporation by reference. See notes 103-18 & &CCOMPATYINE
text fnfra.

43. 191 Cal. 600, 217 P, 746 (1923).

44. Id. at 601, 217 P. at 746. The will in Frencis was contained in an envelope that the
testator had dated entirely in his own hsnd. The courl concluded that even if the envelape
were viewed as part of the will, “the faci that the testetor twice dated the will would not
constitute a holographic will where one date was not in the testator's handwriting.” Id.

45. 103 Cel App. 577, 264 P. 1067 (1930).

46. 41 Cal. App. 2d 750, 107 P.2d 477 (1840),

47. 103 Cal. App. at 583, 254 P. at 105270,

48. 41 Cal. App. 2d at 756, 107 P.2d at 481,
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that the printed figures formaed no essentizl part of the document,
and were not intended to be part of the instrument.*?

The present California rule with respect to the date require-
ment thus may be stated as follows: the essential components of
the date—month, dav, and year—must be handwritten, but the
mere presence of nonessential printed figures will not invalidate
the will, at least where the court finds that they were not intended
as part of the instrument.®®

Lettarhead Cases

ne trend of the letterhcad cases has been similar to that of
the date cases; however, here the real issue has involved only the
latter of the two questions poszed initially: to what extent the
presence of printed matter invalidates the will.

Estate of Thorn,®® althouzh not strictly a “letterhead” case,
established the guiding principle in this area. The decedent in
Thorn personally sizned and dated a will that was entirely in hias
handwriting except for the words italicized in the following
paragraph:

To this scciety [Calilornia Academy of Sciences] 1 lzave

Cragthorn Park

my country place Cragthorn consisting of 241 64/100 acres lo-

cated about 1% mile below Glenwaed and about 934 miles from

the City of Santa Cruz in Santa Cruz County, State of California

in See. 6 Town. 10 8, Range 1 West. I paid 53300.00/100 for it in

1883, title 1.8, Patent Recorded and 1 attach a memo, herewith

advising the Academy &s to what they may do with it *** Balance

of my estate and personal properiy 1 leave to Academy of Science

toward a fund to imiprove or care for Cragthorn Park®

Fnich time the name “Cragthorn” was used, the word was in-

49, Jd. at 756-57, 107 P.2d at 481,

£3. The likeralizing trend seen in Whitney and Durlewanger was sidestepped by the
caurt in Estate of Golds. orthy, 54 Cal, App. 2d 866, 123 P.2d 349 {1942), & printed form
easz. In Coldswerthy the dute wes of the same type as in Francis and Durlewanger: the
numerals "19” were printed; the ualance was in the decedent’s handwriting. The court noted
that under Duriewanger, the fact that the figure “19” was printed would net invalidate the
will; however, the court went on to find that the date was merely Uor identification purposes,
was not intended as part of the set of execution, and therefere did not meet the statutery
resuirernents, Jd. at 672-73, 129 P.xd at 952, The reesoning of the court is curious because
the primery purprse of the date requirement is suppasedly identification, See Estate of Fay,
145 Cal. 82, 84, 73 P. 340, 341 (1504)

1. 153 Cabl 512, 192 P. 19 (1920).

52, Fd. at 583, 192 P. at I9.

1
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serted with a rubber stamp. The Celifornia Supreme Court unani-
mously rejected the will on the grounds that it was not entirely in
the handwriting of the decedent. The court recognized that the
property could be sufliciently identified without reference to the
starnped words, but decided nonetheless that because the testator
had deemed the words part of his will, they could not be
disregarded.®®

In the early letterhead cases, the courts adopted the Thorn
approach, taking a dim view of the use of hotel or office stationery
for holographic wills. For example, in Estaie of Bernard,®* the de-
cedent used hotel stationery, on which was printed the words
“Long Beach, California.” The date was handwritten “with exacti-
tude” on the same line.®® The court found that the printed words
were “incorporated in and doubtless were intended to be made a
part of the heading of the document”™ and that they were a “mate-
rial part and parcel of the will.”®® Conseguently, the court held
that the will was not entirely written by the hand of the testaior
and was therefore invalid.

The requirement was applied less strinzently in Estate of Gld-
hom® and Estate of De Caccie,®® both decided in 1928. These
cases marked a turning point in the attitude of the courts towards
holographic wills, although the underlying theory remained the
same. In Oldham, the decedent used office stationery on which hiis
nanme and eddress were printed. The couvrt distinguished Bernard,
stating that in the instant case, the printed words were wholly dis-
connected from the writing and formned no part of the will. The
court indicated that the mere presence of printed words should not
render the will invalid where the printed matter is not part of the
writing and is wholly disassociated from it.*

De Caccia presented a more difficult problem. The testator
used hotel stationery, on which was printed *“Oakland, California.”
As in Bernard, the decedent had written the date “with exacti-
tude” on the same line. The court held that the placement of the
date following the printed matter was a factor, which standing

53, Id. st 515-16, 182 P. at 20.

54. 197 Cal. 36, 239 P, 404 (1925).

55. Id. at 42, 239 P, at 406

56. Id.

B7. 203 Cel 618, 265 P 183 (1828},
58. 2056 Cal. 719, 273 P. 552 (1923},
52 203 Cal. at 620, 265 P. at 184,
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alone, Is “so slizht that it wouid not warrant the conclusion that
the decensed, by simply writing after the printed words the date of
the document, thereby intendad to make such printed words any
part of the document itself.”®® The court reiterated the principle
established in Qldham that tlie mere presence of printed matter
“which forms no part of the written instrument and to which no
reference is made, directly or indirectly, in the written instrument,
will not destroy the effect of such instrument as a holegraphic
will.”® The holding of De Caceia was ultimately codified in Pro-
bate Code section 53: “No address, date or other matter written,
printed or stamved upon the dacument, which is not incorporated
in the provisions which are in the handwriting of the decedent,
shall be considered as any part of the will.”"¢?

The De Caccia rule was stretched to its liinits in Estate of
Baker.®® The decedent in Raker wrote his will on hotel letterhead,
on which the hotel’s name and lccation was printed. The decedent
had crossed out the name of the hotel, leaving intact the words
“Modesto, Celifernia.” Again the court found no evidence to sup-
port the conclusion that the decedent intended to or did incorpo-
rate the two immaterial words. The court declared:

WWe hold this to be true even if 1t be inferred that, because
decedent’s earlier witneased will and codicil contained the words
“Modesto, California,” decedent may have believed that designa-
tion of locality was necessary in a testamentary document. Tt
would unreasonably advance ferm over substance to hold il:at
such a mistaken belief, if it ezisted, vwould defeat the testator's
clearly, and otherwize validly, expressad testamentary intent.®*
Baker was subsequently followed in Estate of Lando,*® where

the court took the view that “the entire letterhead was surplusage
and none of it was incorporated into the will . . . . Since the let-
terhead is not a part of the will and must be disregarded, the will
. . . qualifies as a holographic will under Probate Code section
53,708

60. 205 Cal. at 726, 273 P, at 555 (quoting Fstate of Qldhain, 203 Cal. 618, 620, 265 P.
133, 184 {1928)).

61. Id.

62. {al. Stats. 1931, ch, 281, § 33, at 520,

63. 59 Cal 24 820, 381 P.2d 913, 31 Cgl, Hptr, 33 (1263).

64. [Id. at 633, 381 P.2d at 916, 31 Cal. Rptr. at 36.

65. 7 Cal. App. 3d 8, 86 Cal Rptr. 443 (1970).

66. fd. at 12, 86 Cal Rptr. at 446,

+
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Printed Form Cases

Printed will forms have long bean treated with disfavor by
California courts, and in this area, unlike the date and letterhead
cases, there has been no discernible softening of the courts’ rizid
position. “In those cases wherein the decedent has used a printed
form on which to express a testamentary disposition, the docu-
ments have consistently been rejected as valid holographic
dispositions.”®?

In Estate of Rand,®® decided in 1882, the testator used a
printed form. The dispositive provisions, the signature, and part of
the date were in his hendwritin:, but the remainder of the will,
including burial instructions end e¢xecutor provisions, were
preprinted. The court rejected the document es a holograph:

" The paper before us was pot entirely written by the hand of
the deceased. Portions of it were printed. The Legislature has
seen fit to prescribe forms rcguisite to an olographic will, end
these forms are mede necessary to be chaerved. It was strenuously
urged before us thet the portions of the paper which were written
hy the deceased should be admitted to probaie, omitting the
printed portions, We are not &t liberty to so hold. We should,
thercby, in eficct, change the statute, snd inake it read that such
portions of an instrument as are in the handwriting of the de-
ceased constitute an ologrephic will. The instrument, in s en-
tirety, is before us. It wus not entireiy\witten by the hand of the
deceased.®®

Similarly in Estate of Bower,™ a post-De Caccia case, the
court held that neither De Caceia nor the last sentence of Probate
Code section 53 was applicable to the use of a printed form, de-
spite the fact that the date, signature and materizal provisions were
entirely in the decedent’s handwriting. “It clrarly appears . ..
from the face of the will itself that the printed matter was in-
tended by the decedent to be incorporated in the will . . . . This
. « . is fatal to its validity.,”™

In 1976, the California Court of Appeal again rejected the
printed form will. In Estate of Christian,™ the lestator used a

67. Estate of Goldswarthy, 54 Cal. App. 2d 666, 672, 129 P.2d 249, 932 (1942).
68. 61 Cal. 468 (1832).

§9. Id. at 475,

70. 11 Cal. 2d 180, 78 P.2d 1012 (1938}

71. Id. at 187, 78 P.2d st 1016.

72. &0 Cal. App. 3d 975, 131 Cel, Rptr. 841 (1976).
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printed form, which was signed and partially dated in his own
haad, and in which the dizpositive provisicns were handwritten;
howaver, the provision naming an erecutor was largely printed. It
was this latter factor that the court found fatal:

Since the nomination of a parsonal rentesentative to carry
out the terms of a will i3 gxcecdingly important to a testator, and
because the pomination i3 efiective at death and is pertinent to
the administration of the testator’s estate, it must be deemed a
part of the will under the relevancy standard of Baker . ...
Thus, the nomination of the executriz in the present case cannot
be discogorded a3 surplusaze® '

The court also noted “the reluctance of the courts to depart from
the requirements of Probate Code section 53,"'™ and stated that
excluding as surplusage any provision not pertinent to the dece-
dent’s disposition of his properly or ezzential to the validity of the
decument as a will “would emasculate the statutory requirement
that the will be entirely written in the testator’s handwriting.”?®

Interlinoation Cases

On at least two cceasions, California courts have faced the sit-
vation in which a testator, haviaz executed a formally attested
will, subcequently makes unatiested, handwritten changes on the
face of the instrument. In poth cases, the handwritten alterations
vere held to be effective hologeaphic dispositions.

In Estate of Atkinson,™ the decedent executad a duly attested
typewritten will on Moverabear 2, 1911, Some two years later, he
drew ink lines through two dispositive clauses, and wrote the fol-
lowing across the typewritten lines:

“July 9 1913
I cut out this part of will
T.G. Atkinzon”
In addition he wrote the following sacross the final dispositive
clause:

73, Id. at 982, 131 Cal. Rptr. at 845,

74, Id. at 553, 131 Cal. Rpte. at 8486,

75 Id. at 982-83, 131 Cal. Rpir. at 845-48. The Califernia Supreme Court recently
granted a heering in the caze of Estate of Black, L.A. 31930 (hra. gid. June 18, 19203, Black
is a printed form case, Tactually similer to Esrate of Chriztiun. In an unpublished opinion,
the Court of Appeel alfinned the Sunerior Court order denving probate of the will. For
further dizcussion cf this pending cuse, see note 103 infra.

76, 110 Cal App. 489, 234 P. 425 (1930).
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“July 9th 1913
John Atkinson children are
to get John shore in this will.
T.G. Atkinson™

The appellants conceded that the cancellations constituted an
effective revocation, and the court further held that the handwrit-
ten interlineations constituted a holographic codicil. The court
noted that the mere presence of typewritten words upon the paper
on which the codicil was written would not invalidate the ho-
lographic codicil,”” apparently taking the view that the typewritten
words formed no part of the codicil and hence could be deemed
surplusage with respect to the codicil. The court then gave effect to
the will as modifiecd by the codicil, on the grounds that the codicil
incorporated the will by refcrence.”

A similar result obtained in Estate of Nielson,”™ recently de-
cided by the court of appeal. Nielson had duly executed a formal
typewritten will on February 25, 1569, leaving the bulk of his es-
tate to four named chariiies in the event his mother predeceased
him. Thereafter he drew lines through the dispositive clause, and
wrote in the following words by hena:

“Bulk of eslate-

1. Shrine Hospital for Crippled Children-Los Angeles. $10,000-

2. Society for Prevention of Cruelty ito Animals (nearest

chapter).”

Appearing at the margin were the testator’s initials. He had also
crossed out the original date of the will and written in “November
29, 1974.” At the bottom and top of the typewritten will were the
handwritten words “Revised by Lloyd M. Nielson November 29,
1874." As in Atkinson, the court held the interlineations consti-
tuted a valid holograph and then ruled that the typewritten will
was incorporated by reference in the holograph instrument:

[T]he typewritten words are not relevant to the substance of the

holograph or essential to its validity as & will or codieil . . . . Nor

does the word-content of ihe holograph indicate any intent to in-
tegrate the handwriling with the typewritten will. We conclude

7. Id. al 502, 294 I'. at 426.

98, Id. at 502-02, 204 P. at 426. Why the court felt compelled to interject the doctrine
of incorporation by refezence is unclear. Having determined that there was a valid attested
will and a valid kolographic codicil, the court could have simply concluded that the codicil
modified the will to the extent that the two were inconsistent. See Car. Pros. Cope § 72
(West 1956).

79. 105 Cal. App. 34 796, 165 Cal. Rpir. 319 (1980).
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no evidence {rom the face of this document tells us the author
intended to “incorporata” directly or indirectly the typewritten
will into the provisions which are in his handwriting so as to
render the handswriting insffective 23 a will or codicil and thereby
defeat the author’s declared testamentary intent.

We further canclude that the handwriting when viewed as a
whole authorizes an inference of an intent to incorporate by refer-
ence those portions of the typswritten will not modified or re-
voked by the holographie codicil and to give validity to . . . the
“typewritten will as modified by the holograph.®®

Notably, the ccurts have used this approach only where the
interlincations have been made on a duly attested typewritten will;
interlineations on a printed form aie not eflective, Estate of
Helmar® presented a factual situstion midway between these ex-
tremes, and the court remained inflexible. The instrument at issue
in Helmar contained a typewritten caption and introductory
clause, which stated that the instrument was the decedent’s
“LAST WILL AND TESTAMENT.” Immediately after this
clause, the decedoent handwrote the words 'fas follows.” The bal-
ance of the will, including all dispositive provisions, date, and sig-
nature, was in ner handwriting, The court concluded that the type-
written portions were incorporated by the dscedent into the
handwritien portions and were intended as part of the will:

VWhile it may be that the typewritten portions were not essential
to establish testamentary intent in the case at bench and could ke
disregarded in efiecting the testementary disposition of the prop-
erty in aceordanes with decedent’s wishes, these portions were
nevertheless incorperated by the decedent hersclf into the decu-
ment destroying the document’s validity as a nolegraphic will. To
hold otherwise would require us to furtior erode the require-
ments 'of section 53 under the guise of liberal judicial interpreta-
tion of an unambiguous expression of legistative intent. We do
not consider such to be appropriate in the instant case.®*

Analysis of the Califorria Decisions
Y

An attempt to reconcile the holdings of the foregoing casesis a
difficult task, and leads to the following formulation: The presence
of printed (that ia, nonhandwritten) matter will not invalidate a

§0. Id. at 804, 165 Cal. Rpte. at 323,
81. 33 Cak App. 2d 109, 103 Cal. Rptr. 6 (1973).
82. Id. vt 113-14, 102 Cal. Rptr. at 9.
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holographic will in California, provided that no more than the first
two digits of the year of the date are printed, and the printed mat-
ter appears wholly above or wholly below the handwritten provi-
sions and is not in the same line as any handwritten words, unless
the printed matter is an address, in which case juxtaposition is im-
material. The rule, of course, admits of various exceptions; for ex-
ample, it does not obtain where the printed matter consists of a
duly attested will. This “rule” is the product of application of the
so-called “intent theory” in conjunction with the doctrine of incor-
poration by reference.®® This section will analyze the development
of these principles and their application in the holographic will
setting.

The Intent Theory

_ American jurisprudence has developed two theories for dealing

vith prinied matter contained in a holographic will: the “surplus-
age theory” and the “intent theory.”® Under the former, any
nonholographic matter may simply be disregarded as surplusaze,
provided thal sense can be made of the remaining handwriiten
provisions taken alone.5® The intent theory requires that the court
deteninine whether or not the testator inlended the nonholographic
material as part of his or her will. If so, the will is invalid; if net,
the will, without the nonholographic words, is valid.*

£3. Eatlier attempts to formulate a workable California rule on the basis of existing
case law have not been successful. For example, following the decisions in (Haham and
DeCrcria, it was surgnsted that there were three basic fact patterns that should produce the
following resulis: {1) where the printed matter is {solated and not connecled on either side
with the part written in the hend of the decedent, such matter dees net constitute part of
the wilt and should be disrezarded; (2; where the printed ma- -r is connected on beth sides
with the part written by the bend of the decedent. the pi..ed matter ¢annet be dis-
regorded, even if trivial ar nonessentiak; (3) where the printed matter is connected on only
one side with the part written by the hand of the decedent, the printed motter may be
disregarded and the will held valid. Comment, Wills: Hologrephic Wills: Printed Surplus-
age: Sufficiency of Signature, 17 Cavtr. L. Fev, 297, 280-301 (1925}, Although this rule accu-
rately reflected then existing cese law, it had little predictive value. and cannot explain the
Atkinson, Nielson, and Helmar decisions. This lack of prediciability is not the fault of the
commentater, Lut is inherent in the so-called intent theory fellowed by California couris.
See text accompanying notes §8-99 infra.

B4, 'T. ATkinsoN, Hanoeook ofF THE Law or WiLls 357-58 (2d ed. 1953} [hercinaiter
cited Bs ATkinson]; Mechew, The Integration of Hologrephic Wills, 12 N.C.L. Rev. 213, 214
(1934).

85, ATHINSON, supra note B4, at 355; 2 Bowe & PARKER, supra note 1, & 20.5, at 287-
§8.

86. ATKinsoN, supra note 84, at 357-59; 2 Bows & Parker, supra note 1, § 205, at
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Although there were some early leanings towards the surplus-
age theory,®” California has long been a proponent of the intent
theory.®® The surplusage theory was considered ard explicitly re-
jected in Thorn on the grounds that it was not consonant with the
statutory requirements:

¥e know of no rational theory upon which it can be held
that words deemed hy the testator himself essential to a descrip-
tion of the property devised, and inserted by him or under his
direction a3 a part of such description in the dispositive clause of
the will devising the property, do not constitute part and parcel
of the will itseif, notwithstanding that evidence might show the
property to be sufficiently identified without the presence of such
words . . . . [A] portion of the dispositive clause may [not] be
disregarded upon the plea that it is not a part of the will.®*

All subseguent California decisions have purported to follow
the intent theory. The earlizr cases applied the test strictly, letting
the chips fall where they may and the testator’s property to pass
by intestate succession. If the printed matter was used by the tes-
tator as part of the will, even though not essential to the disposi-
tion, it was held to vitiate the holographic character of the instru-
ment.® The later cases, beginning with Oldham and De Caccia in
1928, sought to avoid the harsh results fowing from a rigid appli-
cation of the intent theory. Emphasis increasingly was placed on
the principle that the mere presence of printed words on the face
of the instrument would not destroy its holographic character, pro-
vided that they were not intended to be integrated by the testator
as part of the will. Suffictency of the evidence to show such intent
became the primary question; the “substantial evidence principle”

287-88.

§7. For example, in Estate of Scher, 78 Cal. 477, 21 P. § (1889), the testator executed a
proper holegraphic will, but unfortunately had it attested by one witness—unnecessary
under holographic will reguisites, but not sufficient to qualify as an attested will. The court
upheld the instrument as a valid helographic will. declaring that "'{t]he witness clause iz not,
under the circumstances, to be considered as a portion of the will” fd, at 479, 2L P. at 9. It
should ba noted that the issue befare the court was not actually framed in terms of surplus-
sge, but rather, whether the testator intanded to execute & holegraphic will or an attested
will. The court, in opting for the holographic mode, presumed “that the intention of the
testator was that of a reascnhable and prudent man under the circumstances™ and stated
that it would not adopt 8 strained construction to defest the desire of the testator. /d. Thua
Soher may be regarded as & variation on the intent theory.

88. Sce Estate of Hand, 61 Cal. 468 {1832).

&3, FEstate of Thora, 183 Cal. 512, 516-17, 182 P. 19, 20-21 (1920). .

%). See Estate of Bernard, 197 Cal. 36, 239 P. 404 (1325); Estate of Francis, 191 Cal
g00, 217 P. 746 (1923).
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of appellate review did not apply, because in the absence of parol,
the reviewing court was empowered to interpret the instrument
anew.®? As a result of this looser interpretation of the statutory
requirements, the rule developed that the mere juxtaposition of
printed material with handwritton material was not evidence of an
intent to make such material part of the will.*? Thus, in De Caccia,
the fact that the printed address “Oakland, California” was on the
same line as the handwriticn date was not deemed evidence of an
intent to include the address ¢s part of the will.®® The juxtaposi-
tion rule was mechanically applied in Durlewanger, where the
court concluded that the fact that the testator wrote the date
“May 3—24" surrounding the numeral “19"” was not evidence that
the printed figures were intended as part of the date (an essential
component of the will).®* The court failed to inaicste what evi-
dence vrould show an inient on the psrt of the testator to include
the printed matter.

Despite its dubious loric, Durlewanger was subsequently ap-
proved by the California Supreme Court in Estate of Balker®®
where the intent theory was rcformulated as an objective test. The
court was less concerned with the subjective intent of the testator
than with whether the printed matter shouid reasonably be viewed
as relevant or essential: would a reasonably prudent testator, hav-
ing in mind the requisites of Probate Code section 53, have in-
tended that theze obviously insignificant printed words be a part
of his or her will? Of course not; the will is therefore valid.*® The
“objective intent” theory was subsequently followed in Lando,
where the fact that the testator had carefully made corrections on
a printed address was lheld not to evidence an intent to incorporate
that address.””

The reluctance of the courts to find an intent to integrate or
incorporate printed matter has never appeared in the printed form

D1, See Bstate of Baker, 59 Cal. 2d €80, €83, 381 T.2d 913, 214, 31 Cal. Rptr. 33, 34
(1963). Little deference was paid to the findings of the trial court. Id. Sce also Estate of De
Caccia, 205 Cul. 719, 273 P. 552 (1528); Fstate of Durlewanger, 41 Cal. App. 24 750, 107
P.2d 477 {1940}.

92, 205 Cal. at 724-26, 273 P. at 554-54.

93. Id.

84, 41 Cal App. 2d at 756-57, 107 P.2d st 480-81.

95, 59 Cal. 2d 680, 381 P.2d 913, 3t Cal. Eplr. 33 (1833).

96. Jd. at 685-86, 381 P.2d at G16, 31 Cal. Kptr, at 36, For a brief criticism of Estate of
Baker, see 38 8. Cav. L. REv. 625 (1963).

87. 7 Cal. App. 3d 8, 85 Cal. Hptr. 443 {1970},
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cases, even though the reasoning of Durlewanger and Baker could
validate such wills. The rationale proffered for this unreceptive
attitude towards printed forms is that an extension of the
Durlewanger-Balker approach would be tantamount to adoption of
the surplusage theory, which in turn would ‘‘emasculate the statu-
tory regquirement that the will be entirely in the testator’s hand-
writing,”?® Commentators have suggested that the surplusage rule
makes “hash of the statute,”*® but it is submitted that the Califor-
nia intent theory, particularly where applied in conjunction with
the doctrine of incorporation by reference, is hash.!®®

Incorporation by Beference

Probate Code section 53 directs that a valid hclegraphic will
must be entirely written, dated and signed by the hand of the tes-
tator. In attempting to determine what it is that must be entirely
in the iestator’s hand, the courts have distinguished the signature
and date on the one heand, and the dispositive provisions on the
other. It has been repeatedly held that the essential components of
the date—month, day, and vear—must be in the decedent’s hand-
writing and must appear on the facs of the instrument itself.*"
The same rule applizs to the signature; it, too, must appear on the
face of the will.'** The dispositive provisions, however, need not
appear on the face of the instrument, and morcover, they need not

93. FEatate of Christian, 60 Cal. App. 3d 875, 282, 131 Cal. Rptr. 341, 345 (1976).

99, ATKINSON, supra note 34, at 357; 2 Bowe & Parker, supra note 1, § 20.5, at 288,
By contrast, Professor Machera suzgests that “{i]o none of the cases operating under [the
surnlussge theory] does there szem to have been a gross viclence done to the statute.” He
cautions, however, that such a case could he “readily imagined." Mechem, The Integration
of Holographic Wills, 12 N.C.L. Rev. 213, 213-19 {1924}

100, In Fstate of Elack, L.A. 317 2 (hrg. gtd. June 18, 1359), the California Supreme
Court witl have the oppertunity to review California law on this question, Whether the court
wiil elearly disapprove end sbandon the intent principle, substituting the surplusaze theory,
or merely extend the Baker “objective intent” theory to caver the printed form situation is
not now known. If the intent theory is laid to rest, testatoes will certainly rest easier; how-
ever, judicial adoption of the surpiusage theory could be viewed as usurpation of the legisla-
tive function. “[J]udges do and must iegislate, but they can do so only interstitially; they are
confined from molar to maolecular motion.” Scuthern Pae. Co. v. Jansen, 244 1.8, 205, 221
(1817) (Molmes, J., dissenting).

101. See, e.g., Estate of Wunderle, 30 Cal. 24 274, 181 P.2d 574 {1947); Estate of
Vance, 174 Cal. 122, 162 P. 103 {1918); Estate of Hazelwood, 249 Cal. App. 2d 283, 57 Cal.
Rptr. 332 (1967).

102. The courts have been extremelr liberal with respect to the placement of the sig-
nature, finding valid signatures which have sppeared variously at the beginning, end, or
somewhere in the middle of a holographic will. Sce note 34 supra.

1
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be in the testator’s handwriting. This anomaly is the result of the
uneven application of the doctrine of incorporation by reference by
California courts.

The judicially created doctrine of incorporation by reference is
a magical process by which a document not complying with teata-
mentary formalities is given testamentary effect. The doctrine
probably originated in late 18th century England, when Justice
Wilson declared: |

I believe, it is irue, end I have found no casz to the contrary, that,

if & testator in his will refers expressly Lo any paper already writ-

ten, and hes so described it, that there can be no doubt of the

identity, and the will {s execuizd in the precence of three wit-
nesses, that peper, whether executed or not, makes part of the
will; and such reference is the ezme as if he had incorporated it;
because woras of relation have a stronger operation than any

other. 1%

The doctrine thus arose in an attested will situation, and in
that context it is recognized by the great majority of American
jurisdictions.®* Judicial response to the use of the doctrine in holo-
graplic will cases has boen mixed,'®® but California courts have
consistenily tzken the position that although a holograpbic will
may not incorporate printed matter, it may incorporate piinted
matter by reference.’*® The distinction is slippery at best. It is
probably drawn from the theorctical difference between integra-
tion and incorporation by rcference. Integration, as a term of art,
refers to the process of deterraining whnat writings physically con-
stitute the will.’® By contrest, incorporation by reference permnits
a document to be considered as part of the will for only certain
purposes.)®® It is theoretically possible for a document to be
“uniniegrated” so that it does not constitute part of the will and at
the same time be given lesiamentary efiecl by being incorporated

103. Habergham v. Vincent, 30 Eng. Rep. 585, 607 (Ch. 1753). For a discussion of the
bistory of the doctring, see A, Revry & L. Tompins, HisToricAL AND STaTUTORY BACK-
GROUND OF 1BE Law oF WiLLs, DnsceNT AxD [HSTBIBUTION, PROBATE AND ADMINISTRATION
31-32 (1528).

104. ATKINSON, sutpra note 84, at 385.

105. 2 Bowe & PaRkEeR, supra note 1, § 20.5, at 283-87.

106. Sec Estate of Niclson, 105 Cal. App. 34 788, 803-04, 165 Cal. Rptr. 318, 323
{i980); Fstate of Caruch, 139 Cal. 4pp. 2d 178, 183, 293 P.2d 514, 521 {1956); Esinte of
Maertin, 31 Cal. App. 2d 501, 507, 3 P.2d 234, 237 (1939).

107. Sec Estate of Wunderle, 32 Cal. 2d 274, 251, 181 P.2d 874, 878 (1947).

108. Jd. Sce also ATHINZON, supra noie &1, al 355; Evans, Incorporation by Heference,
Integration, and Non-Testamentary Act, 25 Covus, L. Ruv. 579, 883 (1923).

n
bl
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by the will.'®®

In the holographic setting, integration of nonhandwritten
rnaterial into a will is usually fawal, but the will may tncorporate
that same material by reference, thereby giving effect to the
printed words and at the same time retaining its holographic char-
acter.’' Where the holographic will or codicil and the nonhand-
written material consist of two separate documents, use of the in-
corporation doctrine may be defensible. For example, suppose the
testator makes a formal will, but it is defectively executed. There-
after, the testator executes a holographic codicil to that will; the
codicil meets all the requirements of Probate Code section 53, If
the codicil incorporates the typewritten will by reference without
physically integrating it, effect may be given to the will as moditied
by the codicil, thereby carrying out the testator's intentions.!'
Where, however, the holographic witl or codicil consists of interlin-
eations made on the face of a typewritten will, to say that the
typewritten words were not intendad to ba integrated into the will.
but were intended to be incorporated by reference takes us
through the looking glass.'*?

The sole justification for using the doctrine of incorporation
by reference in interlineation cases is that it gives eifect to what
ate clearly the last wishes of the testator and comports with the
judicial preference for teatacy over intestacy. The doctrine is never
used to defeat testamentary intention and f{requently validates

109 ArkinsoN, supra note 84, at 335,

110. See Estate of Martin, 3t Cal. Apn. 2d &01, 507, 58 P.2d 234, 237 (1929). See also
ATKINESQN, supra note B4, 2t 392, This resuit undaerstandably confounds some commentators.
See Evans, Incorporation by Heference, Integration, and Non-Testamentary Acts, 28
Corum, L. REv, 879 (1523). "Califcenia, curicusly encugh, has allowed an incorporation of an
instrument not entirely balegraphic into a subssquent testementary paper . . . " I'd. at 882,
Professar Mechem vi-ws it as Jooizally impo:zaible: “If we call 'x’ the process by which the
attempt 1o use (‘incorporate’) a printed word or fizure invalidates the whote will, and 'y
that %y which the will may vslidate (‘incorporate’} printed words or figures, how to know
whether 10 use 'z’ or 'v'?" Mechem, fntegration of Halographic Wills, 12 N.C.L. Rev, 213,
228 {1934}, See Note, Holograpnic Codictls Incorporgting By Reference And Republishing
fnvalid Non-Holographic Doecuments, 44 Ky, L.J. 130 {1933). “[Tjo permit a brief ho-
lographic will w incarperate a lengthy non-helozraphic instrument wauld seem to be in the
teeth of the sole legislative safeguard that serves to guarantee the validity of such a will.”
fd. at 136-37. See alsa Dobie, Testamentary Incorporation by Reference, 3 ¥a. L. Rev. 583,
593-94 (1918); § Vaxn, L. Rev. 924, 326-27 {1955).

111. The drctrine has been used in this fashion in a number of California cases, See,
e.g., Estate of Plume), 131 Cal. 77, 90 P. 192 (1307); Estate of Dobrzensky, 105 Cal. App. 2d
134, 232 P.3d 825 {1951); Estate of Sullivan, 94 Cal. App. 674, 271 P. 753 (1928},

112, Ser notas 76-80 & sccompanying text supra.
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wills that would otherwise fall through the cracks. The problem is
that use of the doctrine in the holegraphic will context not only
circumvents the statute, but is also lacking in predictability. It is
impossible to know with any degree of certainty what wills may be
salvaged by application of the doctrina.

A few trends are nevertheless discernible. Effect will be given
wherever possible to interlineations made on the face of an at-
tested wili;'*® however the doctrine witl not be used to validate in-
terlineations’on a printed will form.*** The unspoken rationale for
this distinction probably lies in the fact that in the former situa-
tion there are, in a metaphysical sense, two separate instruricnts
contained in a single docuinent, and each instrement, if taken sep-
arately, complies with the statutorily prescribed formalities —the
typewritlen will has been duly attested and the interlineations are
holographic. Thie problem is that viewed realisticaliy, there are not
two separate and independent instruments. The holographic inter-
lineations were clearly intended to be read in conjunction with the
typewritten provisions of the will, making it difficult to distinguish
this from the printed forra situation. The doctrine is &lso fre-
quently used to save defcctively executad wills by incorporating
themn into a valid holographic cedicil.**®

By contrast, the doctrine will not be emploved to ‘:LJ}‘J]}’
missing date or signature in en otherwise valid holographic will.”!®
Here the courts demand “strict compliance” with Probate Code
section 53. This attitude i3 easicr to justily with respect to the sig-

113, Sec, e.g., Estate of Niclson, 105 Cal. App. 3d 788, 165 Cal. Rptr. 319 {19£0}; Fs-
tate of Atkinson, 110 Csl. App. 483, 284 P. 425 (3230). In Estate of Caruch, 132 Cal. App. 2d
78, 203 P.24 514 (1958), the court refused to treat handwritten interlineations as a holo-
graphic codicil incorparating by reference an attested will on the ground that “a bolezraphic
codici! may not integrate a tynewritten will sithout vielating the ruie that a holographic wilt
must be wholly written, dated and sipned in the hend of the testator.” fd. at 129-90, 293
F.2d at 521 (citations omitted), However, the court gave cilect to the interlineations by
finding thai they could have been nade prior to the execution of the formal will despite the
fact that the interlincalions were dated gfier the execution of the will: “While & [hand-
written] date . . . appears at the top of the will, there is nothing on the face of the docu-
ment to show, without guestion, that the holepraphic changes therealter eppearing were
writfen on that date. Obvisusly, the holographic chunges could have been added to the type-
writien will before it was executed. il 8o, of course, they Leceme part of the witnessed will”
Id, at 190, 293 P.2d at 521,

114. See, e.g., Eslate of Bower, 11 Cal. 2d 180, 75 .24 1012 (1938); Esiate of Chris-
tian, 60 Cal. App. 3d 975, 121 Cal. REptr. 541 {1976); Estate of Goldsworthy, 54 Cal. App. 2d
660, 129 P24 949 (1342).

115. See cazes cited in note 111 supra,

116. See LEstate of Wunderle, 30 Cak. 24 274, 181 P.2d 874 (1947).
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pature requirement than the date requirement. The purpose of a
signature is to ensure that the testator intended to give effect to
the doeuraent as his or her will. Thus, where there is an unsigued
holographic instrument that makes reference to a signed nonholo-
graphic document, it may well be that the maker of the instrument
did not intend it to be onerative. Because the purpose of a date is
primarily for identification, if the date can be supplied by refer-
euce to another document, it would appear that the purpose has
heen fulfilied.’? California courts, however, have invalidated wills
meating all statutory requirements save a date, even where the
date could be supplied by reference to another document.'™® The
argument advanced in support of this position is that the statute
demands a daie entirely written in the testator’s hand. Yet the
statute also requires that the will be entirely in the testator’s
hand, and as we have seen, this requisite frequently has been
circumvented.

Alternatives

Various other approaches have been broached with respect to
the problem of priated matter in holographic wills. Tha surplusage
theory has been alluded to briefly.!* The substantial compliance
doctrine advocated by Professor Langbein presents another possi-
bility. Legislative solutions include the adopticn of Uniform Pro-
bate Code section 2-563 and the abolition of the holographic will
altogother. Fach of these solutions has its attendant drawbacks,
but it is belisved that any of them would be preferable to the pre-
sent California “rule.”

The Surplusage Theory

The surplusage theory permits any nonessential printed
matter contained in a holographie will to be disregarded; only the
handwritten provisions srve deemed to constitute the will The
theory has been used from time to time to validate wills in other
jurisdictions, including Louiasiana,'®® North Carolinag,' and

117. See Langhbein, supra note 18, at 512,

118. See, e.g., Estatz of Wunderle, 30 Cal. 2d 274, 28082, 181 P24 374, 878-80 (1947).

119, See notes 34-85 & sccompanying test supra.

120, See Sucecession of Burke, 265 So. 2d 838 (La. 1978); Jornes v. Kyle, 168 La. 727,
123 So. 505 (1929} Mchfichael v. Bankston, 24 La. Ann. 451 (1372).
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Virginia.'®* A libera] application of the theory can result in the val-
idation of printed form wills, provided that thz signature, date,
and dispositive provizjons are handwritten and complete in them-
selves. The printed provisions are simply disregerded.*> The pri-
mery advenizge of the surplucage theory is that it does not involve
“the hazards and guess work of a conjecturel determinalion of the
deceased’s intent';"#* however, it does require tise court to make a
determination as to whether psriicalar printed matter is necessary
to the meaning of thz wiil or may be safely disregarded. What is
surplusage 1o one court meay be essentizl to enothert®®

Uniform Probate Coda Section 2-5G3

The Uniform Probate Code provision regerding helographic
wills'®® represents & codification of the surplusage theory In its
most liberai form.**” It requircs only that the material provisions of
the will and the ¢iznature ba in the testator’s handwriting, The
date requircment iz completely eliminated. The comment to sec-
tion 2-503 siates that under this rulz, “[a] valid holograph might
even be executed on some printed will forms if the printed portien
could be eliminated and ibe handwritten portiun could evidence
the testator’s will.™**

121. [Ir re Person's Will, 207 N.C. 584, 176 S.I5. 78 (1925); Wil of Lowrarce, 199 N.C.
782, 155 S.E. 876 (1332).

122. Gooch v. Guoch, 134 Va. 21, 113 8.1, 873 (1922},

123, Id. at 23, 113 5.E. &l 87C.

124, 2 Bowe & Parkrn, supra note 1, § 20.5, et 258,

125, “The dilliculty is 1o tell what is eurpluzege.” 5 G. Costican, Cases ox 1ur Law or
ProrerTY 133 0.7 (2d ed. 1925}

126. Uwirord Prosate Copr § 2-503,

127. Scc Unirons Propate Cope Practice Manvaz 120-21, 136 (R, Wrizht ed,, 2d ed.
19792). In the secomi tentatlive draft {fourth working draftl of the Uniform Probate Cede,
the Nationei Conference of Conimdssioncrs on Uniferim State Laws recommended that
“holographic wills should be eliminated in the interests of uniforeity and simplicity.” The
Commissioner: reassoned: “Holorraphis wills are not recognized in & majority of the juris-
dictions and have cccasioned frequent litization in these states which permit such wills. The
simplification of requirements for executicn of attested wiils urder s2ction 2-502 redures the
need for permittirg halographic wilis; in slmost eny situation a testater may obuain dhe
signature of two witnessea.” Unirory Pacsate Conk § 2-502, comment (1ent. Dt No. 2,
1668). Furiher study of the question reculied in the inclusion of what is now § 2-503 of the
Uniform Probate Code on the ground that "for peisons of medest means wha may anlici-
pste no likelihood of controvarsy, end for peraons who are uneble to secure professionnl
assistance, the hrlozraphic will mey be veluable,” Usirorm Prosate Cope § 2-303, com-
ment (Working Dralt No. 5, 1889),

128, Uswors Propere Cope § 2-607, Comment.
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The major problem with the Uniform Probate Code provision
is that, like the surplusaze theory, it requires a case by case deter-
mination of what is material, and hence is not likely to eliminate
litigation in jurisdictions adopting it."*® It does eliminate, however,
the criticism traditionally leveled at courts using the surplusage
theory—abrogation of the statutory requirements.

Substantial Compliance

The doctrine of substantial compliance rests on the premise
that the “insistent formalism of the law of wills is mistaken and
needless,” ¥ and directs tha court to determine in any given case
wiiether the document offered for probate was executed with sufli-
cient formalities to serve the underlying purposs of the Wills
Act. 13 If so, the fact that the execution was formally defective in
some respect should not invalidate the will. “'The substantial com-
pliance doctrine would admit to probate a noncomplying instru-
ment that the court determined was neant as a will and whose
form satisfied the purposes of the Wills Act,”32

As we have seen, the holozraphic will is an exceedingly infor-
mal document. Traditionally all that is required for validity is that
the will be entirely in the testator's handwriting. The purpose of
this requirement is simply to ensure that the document is genu-
ine.!*3 Apnplication of the substantial compliance doectrine in the
holographic will context would require only that there be sufficient
material in the testator’s handwriting to establish the genuineness
of the document; if so, the document would ke held valid and ad-
mitted to probate.!®*

The problem with this approach i3 that it does not in fact
serve the purposes underlying the minimal formalities required for

129, Another criticism leveled gt the Uniform Probate Code provision involves its
elimination of the date requirement. Professor Langbein believes that this is a useful re-
guirement, not mere formaiistn, and should be retained, but that enly "substantial compli-
ance” should be required. He points with favar o the German solution; under German law,
if the testament "dces not contain a statement as to the time of its execution and if such
fallure results in doubts as to the vatidity of the instrument, the testament is to be held
invalid unless the time of it3 execution can be established by extrinsic evidence.” Langhein,
supra note 18, at 512, 521 :

130. [d. at 483,

131. See notes 9, 23-25 & accormpanying text supra.

132. Lengbain, supra note 18, at 515-16.

135. See text accompanying notes 21-22 supra.

134. Langbein, supra note 13, at 519-20.
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holographic wills. Suppose the following document were ofiered for
probate:

April 1, 1982

This is my will. I leave £10.000 to my sister, Jane. I leave the rest

of my properly to Jeiin Doe.

/sf Sally Smith” ,
Let us azsume that the document, including date and signature is
entirely in the hand of Sal’i}; Sn‘th excent for the italicized words
*John Doe,” which are typewritten. Under the substantial compli-
ance rule set forth by Prolessor Lanehzin, once it is estzhlizshed
that there i 1:1 a sufficient handwriling samnle 1o guarantee the au-
thenticity of the decument, the entire will, even those provisions
rot in the dec‘.-.zc:nts handwriting, is admitted to probate. Yet
there 15 no gusrantee that the nonhandwritten provisions were
made or even contemplatea by the decedent.’®®

Tlis problem does not arise under the intent theory, Lecause
it 15 obwious that the wordz “John Doe” were intended as #n essen-
tial pari of tte will; nor would it arise under the Uniform Probate
Code or 5ut}iufafff~ theory, becavse the provision is vnouestionahly
material and covld not be ictnored. NMoreover, under ithese ap-
proaches, immaterial nenbandwritten provisions are stricken as
surplusage—they are not admitted to probale.

Abolition of the Holosraph

Legistative recognition of the holographie form, abandoning es
it does the testamentary formelities, encourages testators {o draw
their own wills, Those imbued voith the do-it-vourself spirit no
doubt {ind this effect saluiory, as may some trizl lawyers.”®® Yet

135. Professor Langbein concedea that under his theory, *|tihe remaote possibility that
e forger could interpolate non-handwritten matier on the helogreph woukd exist.” 16, at 520
n.115 1L s submitted that the pessibiiity is not sll that remote. See text accompanying
notes 23-25 supra.
136: Ye lawyers who live upan iitigants’ fees,
And who need a rood many to
live at your ease,
Grave or gay, wise ar willy,
whate'er your derroc,
Flain stuoff or Queen’s Counsel,
take counsel of me:
When a festive oceasion your
epitit unhends,
You should never ferset the
profession’s best friends;
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the formalities prescribed by the Statute of Frauds and subsequent
Wills Acts are not mere formalism. They serve very basic and nec-
essary purposes. If a document has been executed with the usual
testamentary formalities, a court ean be reasonably certain that it
vras actually executed by the decedent; that it was seriously in-
tended as a will; what its contents are; and that the testator was
fres from at least immediate duress at the timz of its execution. .
Only the first of these functions is served by the holographic wills
statute, and even that not very effectively, Beeause the holographic
{form does not serve these other essential purposes, it leaves thess
matiers open to doust and hence to litigation.

Leaving aside the mundane concerns of trial court calendars
and the burdens of litigation, there are other factors that mitigate
against the use of holographic wills, Admittedly scciety i3 in the
midst of a consumerist moverment, marked by a distrust of profea-
sionals in general and lawyers in particular. A self help spirit is on
the rise, particularly in the legal sphere.*” Yet in a sense, Califor-
nia's make-your-own-will statute is a species of consumar fraud. Its
apparent convenience and simplicity mask the very real problems
involved in making a coherent and orderly estate disposition. I'rom
the standpoint of formalities, it is certainly easier to make a will
than to buy a house in California, yet the effects of the former are
far more permanent and should be given more serious thought and
consideration than the latter. “[A] procedure which supports the
attitude that a will is comething which can be botched up at home

So we'll send round the wine,

and a light bumper fll

To the jolly testator who makes

his own witl,

Lord Neaves, The Jolly Testator Who Muakes His Own Will, reprinted in full in W.
Prosser, THE Jumicial Husomssr 246 [1952),

137. Witness the piethora of legal manuals now on the market. See, e.g., T. Inara £ R.
Waases, Tre Living ToceTher Kit (2d ed. 1978); B. Kozzl, Bankrerrey Do IT Yourserr
{Cal. ed. 1980); D. Loes, How To Chaxce Yous Name (Cal. 2d ed. 1979); A, Mancuso, How
o Fors Your Own Canrorsta CoreoraTion (3d ed. 19793 W. Moopy, How 70 PROBATE
Ax Estats (1969, B. Sciwartz, Wrire Your Ows WioL {rev. ed. 1961} C. Surrsay, How
0 po Your Ows Divexcs 17 Cavirorsia (5th ed. 1250). The Mew York Times Book Review,
August 10, 1980, at 31, reports that Hew to Aveid Frobate by Norman F. Dacey sold 613,169
copies during its 47 weeks on the hest seller lat, and that the 1880 version, How To Avoid
Probate—Lipdated, ia selling briskly. Dacey essentially spurns dao-it-yourself wills {which
may require probate) in faver of do-it-yourself trusia. See glso Bium, It Started with No-
fauit Divorce, San Francisco Suaday Examiner & Chronicle, September 21, 1980, California
Living, at 39.
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. . . needs reform.”?%8

Coxnclusion

If we adopt the premise that the holographic will performs a
useful and needed funciion in cur society, then we should elimi-
nate difficulties wherever possible: “If testators are to be en-
couraged by a statute like ours to draw their own wills, the courts
should not asdopt, upon purely technical reasoning, a constyuction
wnich would resuit in invalidating such wills in half the cases."t"®
"The real problem is that given our present statutory requirements,
judiciz! validation of such wills invelves tortuied logic aud purely
semgntic distinetions, “The statutory requirements of a valid holo-
graphic will are too strictly consirued by the courts to make 1t safe
for 2 lay perscn . . . to undertnke to dispose of his estate by this
type of will,”!*® To date California couris bave been loath to adont
the surplusare theory under which most holographic wills could be
retionglly validated, cstensibly beesuse to do so would invelve ju-
cicial rewriting of the statute. The solution is therefore-legislativy;
gdoption of Uniforin Probate Code section 2-503 would elieviaie
most dificultics, althouch it docs have cerlein drawbacis and most
probably would ounly reduce, rather than eliminate, litigation in
this zrez. If on the other hand, we determine that the hologranh
creates more problems than ic solves, it should be abolished.

Admittediy, interest in a wholesale reform of the Califoriia
Probate Code & sadly lacking*! Fowever, the legislature has given
gitention to particulanly troublesome issves on an ad hoc basis in
the past. A critical look at the utility of Probate Code section 33 is
long overdue. The legislature should either abolish it entirely or
substitute Uniform Prebate Code scction 2-508.
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17 Tenk. L. Rev. 440, 446 (1845

139, Fstate of Scher, 758 Caol. 477, 492, 21 D', & L0 (1585,

140, Bates, Holnpraphic Wills, 17 Trxn. T Rev, 440, $46 [1942)
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